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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

BILASIPARA.

                                            

                                          CR 591 OF 2017

                        U/S 7 of Essential Commodities Act 1955

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

SRI SUDIP GHOSHAL............................................DEFENCE SIDE.

PRESENT: - SMTI JUMA SINHA, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution: - SRI SOHRAB ALI SEIKH, Ld. APP.

FOR the Defence:-  SMTI S. CHAKRABORTY, Ld. Counsel.

                

EVIDENCE recorded on: - 16.02.18, 17.05.19 & 24.06.19.

STATEMENT DEFENCE recorded on:-03.06.19.

ARGUMENT heard on: – 04.07.19.

JUDGMENT delivered on: –08.07.19.       

                                           

                                                J U D G M E N T

1. THE PROSECUTION STORY as unfolded by the Complaint filed

by Sri Sunil Kumar Das, Inspector of Food, Civil Supplies and Consumer

Affairs, Bilasipara Sub-Division is that a sudden raid was conducted on

21.05.2017  at  4.50  PM  accompanied  by  Circle  Officer,  Bilasipara

Revenue  Circle,  Police  Personnel  of  Sapatgram  PS  under  overall

guidance  of  SDO(Civil),  Bilasipara  and  one  partly  filled  domestic

cylinder was found stored by accused at his tea shop at Lakhibhandar,

Sapatgram Ward No.4. It was believed that accused has used domestic

cylinders in his business establishment for preparation of food items.

So, he seized cylinder from the possession of the accused in presence

of witnesses and kept under zimma of Sri Goutam Barman, Manager
 

CR-591 of 2017



2

M/s Sapatgram Indane,  Sapatgram for safe  custody.  Hence,  he filed

offence report u/s 7 of Essential Commodities Act 1955.

2. On receipt of the case, summon issued to the accused and after

appearance of the accused the evidence before charge was recorded

whereby ld. Counsels for both sides were heard and charge  u/s 7 of

Essential Commodities Act 1955 was framed which was read over and

explained to the accused to which he pleaded not guilty and claimed to

be tried.

3.                                    Points for Determination

I. Whether the accused on 21.05.17 violated clause 3(1)(c)

of Schedule 1 of Prohibited Activities No.5 of LPG Order 2000

by keeping domestic cylinder at his tea shop at Lakhibhandar,

Sapatgram and thereby committed an offence u/s 7 of Essential

Commodities Act?

5. To  bring  home  the  charge  the  Prosecution  side  examined

3(three) witnesses and then statement of accused was recorded u/s

313 Cr.P.C. where defence denied to adduce evidence but took the plea

that the cylinder was kept in his shop by his father for taking it for

filling and it is in his father’s name.

6. Heard ld. Counsels for both sides. Perused evidences on record.

My decisions with reasons on the above framed points are as follows:-

                          DISCUSSION, DECISION AND REASONS THEREON

7. Afore discussing the evidence on record, let us have a look at

the relevant legal  provisions pertaining to the allegations made and

they are as follows:-

S.7  of  the  Essential  Commodities  provides  punishment  for

contravening S.3 of  same Act  and this  S.3 empowers the Central

government to control the production, supply and distribution etc. of

essential commodities. In pursuance of the said provision the Central

Government passed the  Liquefied Petroleum Gas (Regulation of
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Supply and Distribution) Order, 2000  where its  Order 3 clause

(1) sub-clause (c) deals with restriction on unauthorised possession,

supply and consumption of liquefied petroleum gas and provides that a

person  having  a  connection  for  liquefied  petroleum  gas  under  the

public distribution system, shall not use liquefied petroleum gas for any

purpose  other  than  for  which  the  consumer  is  registered  with  the

distributor  of  a Government Oil  Company: Provided that the Central

Government  may  by  a  general  or  special  order  permit  the  use  of

liquefied petroleum gas for such other purposes as, it may, by order,

specify.  

Accordingly  from  cumulative  reading  of  above  provisions,  it

becomes clear that any person who has and LPG connection shall not

use LPG for any purpose other than for which he is registered with the

distributor and if he does so he commit an offence u/s 7 of Essential

Commdities Act.

Another  relevant  provision  in  this  regard  is  S.14  of  the

Essential Commodities Act which provides that where a person is

prosecuted for contravening any order made under S. 3 which prohibits

him from doing any act or being in possession of a thing without lawful

authority or without a permit, licence or other document, the burden of

proving that he has such authority, permit, licence or other document

shall be on him. 

Now coming to the evidence on record it is found that PW.1 Sri

Sunil Kumar Das deposed that on 21.05.17 when he was posted at

Bilasipara as Supply Inspector he had visited to Sapatgram area along

with SDO(Civil)  Smti  M.S. Laxmi Priya and Circle Officer,  Sri  Sarforaj

Hoque and they inspected hotel and restaurants whereby they found

one domestic cylinder being used at the tea stall of the accused. They

did not find the cylinder connected to burner. The accused could not

show proper document in support of use of the cylinders. They seized it

and after  completion of  investigation filed offence report. In cross-

examination he stated that accused has pan shop along with tea stall.

That  cylinder  was not  connected to  the stove.  When he seized the
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cylinder no cooking was going on. PW.2 Sri Sukumar Karmakar has

deposed that he knows the accused by face whereby he said Ext.2 is

seizure list  and Ext.2(1)  is  his signature.  In cross-examination  he

stated that he does not know why his signature was taken and where

accused works.  PW.3 Sri Subhash Ghosal deposed that accused is

his  son  whereby  he  said  Ext.2  is  seizure  list  and  Ext.2(2)  is  his

signature. In cross-examination  he stated that  he does not  know

why his signature was taken and his son has a pan shop. 

From the above evidence it is found that Supply Inspector PW1

clearly stated that while inspection on date of occurrence they found

one domestic cylinder at the tea stall  of accused but same was not

connected  to  the  burner  whereby  accused  failed  to  show  proper

documents in this regard.  Defence here tried to shake his credit by

showing that the accused only a pan shop and not a tea stall but same

could not be sustained as this PW has been consistent in his cross-

examination where he reiterated that the cylinder was not connected

to stove and that accused has a pan shop along-with tea stall. Defence

questioning this PW that cylinder was not connected to stove implies

that there was also stove at the shop of accused which negates the

plea of defence that it was only a pan shop and not a tea stall. Further,

the fact that one domestic LPG cylinder was found from the shop of the

accused as deposed by PW1 finds corroboration from the statement of

accused u/s 313 Cr.P.C where he admitted that the above cylinder was

kept in his shop. It is relevant to note that Hon’ble Apex Court in Manu

Sao vs. State of Bihar1, laid down that:-

“14. The statement of the accused can be used to

test  the  veracity  of  the  exculpatory  of  the

admission, if any, made by the accused. It can be

taken into consideration in any enquiry or trial but

still  it  is  not  strictly  evidence  in  the  case.  The

provisions  of Section  313 (4)  explicitly  provides

that  the  answers  given  by  the accused  may be

taken into  consideration  in  such  enquiry  or  trial
1 (2010) 12 SCC 310

 
CR-591 of 2017

https://indiankanoon.org/doc/1953529/


5

and  put  as  evidence  against  the  accused  in

any other enquiry or trial for any other offence for

which such answers may tempt to show he has

committed. In other words, the use is permissible

as per the provisions   of the Code but has its own

limitations.  The Courts  may rely on a portion of

the statement of the accused and find him guilty

in consideration of the other evidence against him

led by the prosecution, however, such statements

made under this Section should not be considered

in  isolation  but  in  conjunction  with  evidence

adduced by the prosecution".

Above evidence of PW1 coupled with admission of accused u/s

313 Cr.P.C makes it clear that one domestic LPG was found from the tea

stall of the accused. Defence here argued that the seizure witnesses

did not support the Prosecution as none of them deposed about seizure

of cylinder as alleged. In my opinion this argument does not hold good

as because there is nothing in law which bars relying on sole testimony

of official witness if it is otherwise reliable. This view finds support from

the decision of Hon’ble Apex Court in Kulwinder Singh and another

vs. State of Punjab2, which held as under:-

"23.  ...........When  the  evidence  of  the  official

witnesses is trustworthy and credible, there is no

reason not to rest the conviction on the basis of

their evidence".

It is therefore found well established that the accused was found

in possession of one domestic LPG cylinder at his tea stall and as such

the burden lied to him u/s 106 Evidence Act as well as u/s 14 of the

Essential Commodities Act to show that he had lawful authority to have

the domestic cylinder at his commercial  place, being fact within his

special knowledge. In this regard accused stated in his statement u/s

313 Cr.P.C that the cylinder was kept at his shop by his father for taking

2 (2015) 6 SCC 674
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it for filling but this explanation gets brushed aside as his father did not

support his plea as PW3.  

8. Accordingly in view of above discussion I am of the opinion that

Prosecution has been able to prove charge against the accused u/s 7 of

Essential  Commodities  Act  beyond  reasonable  doubt. However

considering the nature of offence I am not inclined to grant the benefit

of Probation of Offenders Act as it will boost the like-minded people.   

Hence heard the accused on point of sentence where he stated

that he is innocent and his plea is recorded on separate sheets.

Considering  all  facts,  Sri  Sudip  Ghoshal  is  convicted  with

Rigorous Imprisonment for 3(three) months with fine of Rs.1000/- u/s 7

of  Essential  Commodities  Act  and  in  default  of  fine  Rigorous

Imprisonment for 7(seven) days. Detention if any, already undergone

shall be set off and seized articles to be disposed of in due course in

accordance with law. Furnish a free copy of this judgment and its order

to the Convict forthwith.

Given under my hand and seal of this Court on this the 8th day of July,

2019.

                                                                         (Smti. Juma Sinha)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

Prosecution Witnesses:-

PW.1 :- Sri Sunil Kumar Das

PW.2 :- Sri Sukumar Karmakar

PW.3 :- Sri Subash Ghoshal

Prosecution Exhibits:-

Ext.1 :- Offence Report

Ext.2 :- Seizure List

Defence Witnesses & Exhibits:-

Nil

Court Witnesses:-

Nil

                                                                    (Smti. Juma Sinha)

                                                                   SDJM (M), Bilasipara.
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